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In the

For tJhi© Nintli Circuit

Ernesto Arcebal Mangaoang,
Appellant,

vs.

John P. Boyd, District Director, Immi- \ No. 13537
gration and Naturalization Service,

Appellee,

and Robert D. Cummings, Respondent.

Appeal from the United States District Court
FOR THE Western District of Washington

Northern Division

APPELLANT'S OPENING BRIEF

JURISDICTIONAL STATEMENT

A. Statutory provisions believed to sustain jurisdiction.

Jurisdiction of the District Court was invoked under

the following provisions

:

(1) Title 28, United States Code, Section 2241, 62

Stat. 964, as amended, particularly as follows:

" (a) Writs of habeas corpus may be granted by
* * * district courts * * * within their respective

jurisdictions * * *."

(2) Title 28, United States Code, Section 2201, 62

Stat. 964, as amended, particularly as follows:

"In a case of actual controversy within its juris-

diction * * * any court of the United States, upon

the filing of an appropriate pleading, may declare

1



the rights and other legal relations of any inter-

ested party seeking such declaration * * *. Any
such declaration shall have the force and effect of

a final judgment or decree and shall be reviewable

as such."

(3) Title 5, United States Code, Section 1009, 60

Stat. 237, as amended, particularly as follows:

"(a) Any person suffering legal wrong because

of any agency action or adversely affected or ag-

grieved by such action within the meaning of any

relevant statute, shall be entitled to judicial re-

view thereof."

Jurisdiction of the Court of Appeals for the Ninth

Circuit is invoked under the following provisions

:

(1) Title 28, United States Code, Section 2253, 62

Stat. 967, as amended, particularly as follows:

"In a habeas corpus proceeding before a circuit

or district judge, the final order shall be subject

to review, on appeal, by the court of appeals for

the circuit where the proceeding is had " * *."

(2) Title 28, United States Code, Section 1291, 62

Stat. 929, as amended, particularly as follows:

"The courts of appeals shall have jurisdiction

of appeals from all final decisions of the district

courts of the United States * * * except where

a direct review may be had in the Supreme Court."

B. Statute, the validity and interpretation of which is

involved.

The interpretation, and depending upon such in-

terpretation, the validity, of statutes of the United

States is involved, namely: The Act of October 16,

1918, 40 Stat. 1012, as amended by Section 22 of the
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Internal Security Act of 1950, P.L. 831, C. 1024; 81st

Cong., 2d Sess. ; 64 Stat. 1008.

The pertinent provisions are as follows

:

"Sec. 4(a) Any alien who was at the time of

entering into the United States, or has been at

any time thereafter, a member of any one of the

classes of aliens enumerated in section 1(2) of

this Act, shall, upon the warrant of the Attorney

General, be taken into custody and deported in

the manner provided in the Immigration Act of

February 5, 1917. The provisions of this section

shall be applicable to the classes of aliens men-
tioned in this Act, irrespective of the time of their

entry into the United States."

Section 1(2) of the Act, 64 Stat. 1006, provides in

pertinent part:

''(2) Aliens who, at any time, shall be or shall

have been members of any of the following class-

es: * * * (c) Aliens who are members of * * * the

Communist Party of the United States."

C. Reference to pleadings showing existence of jurisdic-

tion.

Appellant is held in the custody of appellee, or his

authorized agent within the jurisdiction of the district

court (R. 3-5, 16, 18-19).

Appellant has exhausted his administrative rem-

edies and is entitled to judicial review of his deporta-

tion proceedings (R. 3-4, 8-9, 11, 18, 22).

There exists an actual controversy between appellant

and appellee within the jurisdiction of the district

court (R. 4).



CONCISE ABSTRACT OF THE CASE

Appellant was born a national of the United States

in the Philippine Islands on February 22, 1902. He

came to the continental United States for permanent

residence on April 29, 1926 (Exhibit A, Part 1 [Govt.

Exh. 9] ; R. 5, 19). He has lived in the United States

continuously since that date (R. 19).

On October 22, 1950, appellant was arrested on a

warrant of deportation which charged that ''he was,

after entry * * * an alien who was a member of the

Communist Party of the United States (Exhibit A,

Part 7).

From the date of arrest, until a hearing was had by

the district court upon the return of the mandate of

this court in Mangaoang v. Boyd (CA 9, 1950) 186 F.

(2d) 191, appellant was held in illegal detention by

appellee.

During that period of detention a purported de-

portation hearing was held by the Immigration Serv-

ice (Exhibit A, Part 1). Due to prior commitments of

counsel in handling the appeal of Mangaoang v. Boyd,

supra, and due to inadequate notice and consideration

of prior commitments of other counsel, appellant was

not represented by counsel during these purported

hearings (Exhibit A, Part 11, pp. 2-9, 11-23, 45-48, 67-

69,71-72).

On August 1, 1951, the Acting Assistant Commis-

sioner, Enforcement Division, forwarded to appellant

the order of Assistant Commissioner, Adjudications

Division, reading in part as follows:

"Order, It is ordered that the respondent [ap-



pellant] be deported from the United States * * *

on the following charge:

"The Act of October 16, 1918, as amended, in

that he was, after entry, a member of the follow-

ing class set forth in Section 1 of said Act: an
alien who was a member of the Communist Party

of the United States." (Exhibit A, Part 6, p. 4)

This order was based upon the following findings

of the Hearing Officer, dated January 22, 1951, which

were approved by the Assistant Commissioner

:

"(1) That the respondent [appellant] is an
alien, a native and citizen of the Republic of the

Philippines

;

"(2) That on April 29, 1926, the respondent

[appellant] was lawfully admitted to the United

States, at Seattle, Washington, for permanent res-

idence, at which time he was a citizen of the Phil-

ippine Islands;" (Exhibit A, Part 2, p. 21)

and upon the following amended finding of fact, in-

cluded in the order of the Assistant Commissioner:

"(3) That respondent [appellant] was a mem-
ber of the Communist Party from about Febru-

ary, 1938, to about December, 1939." (Exhibit A,

Part 6, p. 2)

The order of the Commissioner was affirmed by the

Board of Immigration Appeals on December 11, 1951

(R. 8, 22). A motion for reconsideration was denied

by that body on February 7, 1952 (R. 22).

Appellant, on December 28, 1951, filed a writ of

habeas corpus and petition for review and declaratory

relief with the United States District Court, Western

District of Washington, Northern Division (R. 3-13),

in which he alleged that he is a national, and not an



alien (R. 5), that his deportation hearing was unfair

(R. 5-7, 10), that he had not "entered" the United

States (R. 10), that he had never been a member of

the deportable class ''aliens who are members of the

Communist Party" (R. 10), that there was no valid

finding that he had ever been a member of the Com-

munist Party (R. 10), and that the statute as inter-

preted was unconstitutional (R. 10).

An order to show cause was issued by the Honor-

able William J. Lindberg, District Judge (R. 13-15).

Respondent Robert D. Cummings filed his return on

January 2, 1952, and admitted that he had custody of

appellant pursuant to agreement with, and upon the

acthority of, respondent and appellee, John P. Boyd

(R. 16-17).

Appellee filed his return and answer on March 12,

1952, and, in substance, denied the above mentioned

allegations of appellant (R. 18-29).

Upon hearing, no oral testimony was taken (R. 46).

The appellee introduced into evidence, as Exhibit A,

the entire record of appellant's deportation proceed-

ings, which included the transcription of the entire de-

portation hearing. This exhibit was the only evidence

introduced, and was forwarded to this court as an

original document (R. 46-47) ; by stipulation of the

parties it may be referred to and cited in the briefs

and argument (R. 44).

On April 14, 1952, the court rendered its oral de-

cision, denying appellant his writ and petition on all

grounds urged (R. 48-50). Appellant thereafter filed



a Motion for New Trial (R. 29), which was denied

by the court on May 21, 1952 (R. 50-53).

The court thereupon entered its findings of fact and

conclusions of law (R. 30-36), and concluded specific-

ally that ''proof of alienage at the time of institution

of the deportation proceedings is sufficient to satisfy

the statute and it is immaterial that the person did not

have that status of an alien at the time of such member-

ship in the Communist Party of the United States"

(R. 35). Further, on May 21, 1952, the court entered

its judgment denying appellant his writ and petition

(R. 37-38).

Notice of appeal, and cost bond, were filed on July

18, 1952 (R. 39-40), and on August 21, 1952, time for

filing and docketing the record on appeal was ordered

extended to September 15, 1952 (R. 40-42).

SPECIFICATION OF ERRORS

The following specification of errors is made in the

order that they are dealt with in the brief, and not in

the order stated below (R. 44-46).

(1) The district court erred in concluding that ap-

pellant is now an alien.

(2) The district court erred in concluding that al-

though appellant is a permanent resident of the Unit-

ed States, he may be constitutionally classified as a

deportable alien.

(3) The district court erred in concluding that ap-

pellant ever "entered" the United States within the

meaning of the immigration laws.

(4) The district court erred in concluding that the
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Internal Security Act of 1950 does not provide for the

conjunctive requirements of alienage and member-

ship in the Communist Party before appellant is de-

portable.

(5) The district court erred in finding that appel-

lant was granted a reasonable opportunity to obtain

counsel to represent him during his deportation hear-

ing.

This specification is based upon the fact that while

appellant had several attorneys that were willing to

represent him, the Immigration Service insisted upon

holding the hearing while two of his counsel were at-

tempting to get him released from illegal custody, and

other counsel were either not notified, given inade-

quate notice, or were not consulted about their prior

commitments, so that none of the several attorneys

were able to attend at any of the hearing dates, other

than to move for an agreeable date and to voice objec-

tion to the immediate conduct of the hearing.

(6) The district court erred in concluding that the

provisions of the Administrative Procedure Act re-

quiring that due regard shall be had for the conven-

ience and necessity of the parties and their representa-

tives when conducting agency hearings were complied

with.

(7) The district court erred in concluding that ap-

pellant had not been deprived of due process of law in

his administrative hearing.

(8) The district court erred in concluding that there

was substantial evidence to support the administra-
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tive finding that appellant had been a member of the

Communist Party.

(9) The district court erred in concluding that the

Internal Security Act of 1950, in so far as it renders

membership in the Communist Party, per se, a de-

portable act, is a constitutional enactment.

SUMMARY OF ARGUMENT

Expatriation is a matter of intent. Appellant was

born a national of the United States and came to this

country as a matter of right: Toyota v. United States

(1925) 268 US 402, 45 SC 563, 69 LE 1016. This

status is important and superior to property rights;

coupled with appellant's change of position (coming to

the United States for permanent residence) acting

upon that status, Congress is without power to de-

prive appellant of that status, and the reasoning in

Cabebe v. Acheson (CA 9, 1950) 183 F.(2d) 795,

should be reconsidered. Further, the facts of the Cabebe

case are not applicable to appellant, since appellant

came to the United States and not merely to Hawaii.

Thus appellant is still a national and not an alien.

Prior to Harasiades v. Shaughnessy (1952) US
, 72 SC (Adv.) 512, 96 LE (Adv.) 400, the Su-

preme Court had not definitely decided the power to

deport lawful, permanent residents of the United

States. The decision, which upheld that power, rested

upon the proposition that aliens who perpetuate dual

loyalties may be expelled. Appellant came to this

country as a national, however, and therefore the

entire rationale of the Harasiades opinion is inapplic-
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able; he is not, therefore, a deportable alien in the

constitutional sense.

The power to deport is implied from, and depends

upon, the power to exclude: a condition precedent to

entry is extended as a condition subsequent to entry.

Appellant never entered the United States (he was

not excludable) : Del Guerico v. Gabot (CA 9, 1947)

161 F. (2d) 559. He can not, therefore, be deported.

The deportable class which appellee contends is

applicable is: aliens who are members of the Com-

munist Party. Appellee attempts to prove that appel-

lant was such a member in 1938-1939. Appellant,

however, was not an alien, but a national, at that time.

Even if it can be asserted that appellant was to be

considered "as if" he were an alien for the purposes

of the immigration laws in effect in 1934 (The In-

dependence Act of 1934, 48 Stat. 462) the effective

laws at that time required that the alien be arrested

while a member of the Communist Party: Kessler v.

Strecker (1939) 307 US 22, 59 SC 694, 83 LE 1082;

and membership in the Communist Party, as such,

was not then a deportable act.

The hearing, upon which the finding that appellant

was a member of the Communist Party is based, was

conducted while appellant was held in illegal deten-

tion. See Mangaoang v. Boyd (CA 9, 1950) 186 F.

(2d) 191. Prior commitments of appellant's counsel

were not considered, and the Immigration Service

thus violated section 6 of the Administrative Proce-

dure Act. Further, due to lack of representation, the

great bulk of the testimony against appellant is un-
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cross-examined testimony, casting grave doubt on the

substantiality of the finding of membership based

upon such testimony.

The hearings were conducted without an independ-

ent hearing officer, and therefore violate due process

of law: see Wong Yang Sung v. McGrath (1950) 339

US 33, 70 SC 445, 94 LE 616.

Finally, the act under which appellee seeks to de-

port appellant, makes mere membership in the Com-

munist Party a deportable act. This constitutes guilt

by mere association, and violates due process of law:

SchneiderTnan v. United States (1943) 320 US 118,

63 SC 1333, 87 LE 1796.

ARGUMENT

POINT I: Appellant Is Not an Alien Who after Entry Be-

came a Member of a Deportable Class of Aliens.

1. Appellant is not now an alien, but a national of the

United States.

While the District Court failed to make any specific

finding of fact or conclusion of law that appellant is

now an alien, such a conclusion was implicit in its

conclusions and was expressed in its oral opinion (R.

48). The facts upon which such a conclusion is based

are undisputed. These facts are: appellant was born

a national of the United States in the Philippine Is-

lands on February 22, 1902. He came to the United

States for permanent residence on April 29, 1926. He
has never left the United States since that time. In

1946, the Treaty of Independence of the Philippine

Islands was ratified.
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Upon these facts it is urged by appellee that ap- J

pellant became an alien as a matter of law.

Prior to the Treaty of Independence of 1946, 61

Stat. 1174, appellant was not an alien, but was a na-

tional of the United States; Toyota v. United States

(1925) 268 US 402, 45 SC 563, 69 LE 1016; Gonzales

V. Williams (1904) 192 US 1, 24 SC 177, 48 LE 317.

Article IX of the Treaty of Paris of 1899, 30 Stat.

1759, provided in pertinent part:

'The civil rights and political status of the na-

tive inhabitants of the territories hereby ceded to

the United States shall be determined by Con-

gress.'^

Congress provided in section 14 of the Independence

Act of 1934, 48 Stat. 464, that:

"Upon the final and complete withdrawal of

American sovereignty over the Philippine Islands

the immigration laws of the United States (in-

cluding all the provisions thereof relating to per-

sons ineligible of citizenship) shall apply to per-

sons who were born in the Philippine Islands to

the same extent as in the case of other countries."

The subsequent Treaty of Independence, 61 Stat.

1174, and Presidential Proclamation No. 2695, 11 FR
7517, which provide for the political independence of

the Philippine Islands, are silent as to the status of

Filipinos who were permanent residents in the United

States prior to 1934: see Cabebe v. Acheson (CA 9,

1950) 183 F.(2d) 795,801.

It is the provisions of section 14 of the Independ-

ence Act of 1934, therefore, upon which the appellee

bases its contention that appellant is now an alien.

i
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This court, in the Cabebe case pointed out that the

Treaty of 1946 protected property rights obtained in

the United States by persons born in the Philippine

Islands, but that ''There is nothing in the treaty

touching personal civil rights or privileges or status."

Cabebe v. Acheson, supra, at 802.

This court further pointed out, when discussing the

applicability of the Treaty of Independence to persons

born in the Philippine Islands, but permanent resi-

dents in the United States at the time of the Treaty,

Cabebe v. Acheson, supra, at 801:

'The question is not directly answered (but,

as we think, it was inferentially answered) by
the Philippine Independence Act of 1934, the

presidential proclamation of Philippine independ-

ence or the Treaty of July 4, 1946, with the Re-

public of the Philippines * * *. In the light of the

undeviating non-imperialistic policy of the gov-

ernment of the United States, it seems to us that

the expression 'people of the Philippines' is all-

inclusive excepting only those who have by their

own volition taken authorized steps to separate

themselves from a national relation to the gov-

ernment of the Philippines. All of the Congres-
sional acts are consistent with this interpreta-

tion."

Ambiguities are interpretated in favor of the alien

and against deportation: Tan v. Phelan (1948) 333

US 6, 68 SC 374, 92 LE 433. This court has declared,

however, that on the basis of an inference, a person

may be made an alien against his volition. This infer-

ence is drawn when Congress at the same time was
careful to protect existing property rights of Filipinos
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in the United States. It is fundamental that personal

civil rights are superior to property rights, and enjoy

at least equal, if not greater, constitutional protection

:

See and compare, e.g., Schneider v. New Jersey (1939)

308 US 147, 60 SC 146, 84 LE 155; and Valentine v.

ChHstenson (1942) 316 US 52, 62 SC 920, 86 LE
1262.

Expatriation is a fundamental right of all human

beings: Boyd v. Nebraska (1892) 143 US 135, 12 SC

375, 36 LE 103. This is the implicit theory of our

nationality code, and is a principle that has been an

integral part of our theory of government since the

revolution of 1776: freedom from oppression and ex-

patriation are concurrent essentials for humanity.

Persons commence life with the nationality with

which they are born. Persons who are domiciled in

territory taken over by another sovereignty may or-

dinarily elect to keep their former nationality, or

adopt the nationality of the new sovereignty : Boyd v.

Nebraska, supra, at 162:

'^Manifestly the nationality of the inhabitants

of territory acquired by conquest or cession be-

comes that of the government under whose do-

minion they pass, subject to the right of election

on their part to retain their former nationality

by removal, or otherwise as may be provided."

[Page citations to Supreme Court opinions are to the

official reports, unless unavailable, in which event

Lawyers' Edition is used.]

The Treaty of Paris of 1899, provided in Article

IX that Spanish subjects could elect to retain Spanish

nationality or accept United States nationality, but,
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as quoted supra, the natives of the territories ceded

had no such election: 30 Stat. 1759.

Subsequent to that treaty, natives were granted

United States nationality. Based upon this fact, this

court in Cabebe v. Acheson, supra, at 800-801, con-

cluded :

"The status of United States nationality * * *

was the direct result of the * * * assumption of

sovereignty * * *. When the United States re-

linquished its sovereignty, there remained no

basis for status."

This conclusion, it is respectfully submitted, fails

to appreciate that in the meantime that status had

been acted upon by thousands of persons born in the

Philippines, and that most nationals of Philippine ex-

traction were bom nationals of the United States.

Thus, appellant is not seeking to expatriate himself to

obtain United States nationality, he is seeking to pre-

vent expatriation against his will.

Appellant was born a national of the United States

and as such came to this country to live permanently.

He has lived and worked here as a part of the Amer-

ican community, for over 26 years. He is now told

that involuntarily, by implication and inference, he is

to lose the nationality he obtained by birth, and be de-

prived of "all that makes life worth living."

If this issue were one of contract law and property

rights, the change of position incurred by appellant

upon the reliance of his United States nationality

would remove any question of his right to the protec-

tion of this court. Surely the Constitution of this
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country gives appellant as much protection as the

common law of contracts

!

It is further to be noted that nationality, and par-

ticularly as relates to retention of one's original na-

tionality, is a matter of intent. Whatever theoretical

ties that appellant may have had with the Philippines,

as soon as the Treaty of Independence was ratified he

unequivocally expressed his intent to remain a nation-

al of the United States, and forego any claim of

Philippine nationality. He did this by attempting to

take advantage of the special naturalization laws re-

lating to Filipinos: Exhibit A, Part I (Government's

Exhibit 9). Yet the government argues that this

nationality, with which appellant was born, may be

taken away by treaty.

Returning to the Cabebe case, it is important to call

the court's attention to the fact that while the court

stated the problem as one applying to a person born in

the Philippines, and domiciled in the United States,

the issue actually before the court involved only a

person domiciled in Hawaii. In section 8 of the In-

dependence Act of 1934, 48 Stat. 462, Congress pro-

vided that residence in Hawaii was not equivalent to

residence in the United States; thus, after 1934, a

Filipino could enter the Hawaiian Islands without

restriction, but he could not enter the continental

United States except as a quota immigrant. It be-

comes clear, therefore, that the facts involved in the

Cabebe case are not in any way decisive of the issue

of appellant's nationality, since he actually came to

the continental United States for permanent residence

in 1926.
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For the foregoing reasons, it is respectfully sub-

mitted that Cabebe v. Acheson (CA 9, 1950) 183 F.

(2d) 795, is not determinative of appellant's status,

and that since appellant has elected to retain his Unit-

ed States nationality, Congress, by treaty or other-

wise, can not deprive him of that status, without deny-

ing him life and liberty without due process of law.

2. Appellant is not an alien in the constitutional sense,

in that he is not an alien who can be deported for acts

committed subsequent to his coming to the United

States.

The power to deport is an implied power: Carlson

V. Landon (1952) US , 72 SC (Adv.) 525, 96

LE (Adv.) 413, 421; see, Harasiades v. Shaughnessy

(1952) US , 72 SC (Adv.) 512, 96 LE (Adv.)

400, 411 (Justice Douglas dissenting.)

In the Harasiades case, the basic contention urged

by the appellants was

—

u* * *
^j^^i- admission for permanent residence

confers a 'vested right' on the alien, equal to that

of the citizen, to remain within the country, and
that the alien is entitled to constitutional pro-

ection in that matter to the same extent as the

citizen." (at 404)

In rejecting this contention the Supreme Court re-

lied upon the following argument:

''So long as one * * * perpetuates a dual status

as an American inhabitant but foreign citizen,

he may derive advantages from two sources of

law—American and international. He may claim

protection against our Government unavailable

to the citizen. As an alien he retains a claim upon
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the state of his citizenship to diplomatic inter-

vention on his behalf, a patronage often of con-

siderable value." (at 404)

The court stated further that 'The Government's

power to terminate its hospitality has been asserted

and sustained by this court since the question first

arose" (at 405). In support of this statement the

court cited nine cases.

In the Carlson case the issue of deportability was

also discussed because the power to detain depended

upon the power to deport. The court concluded the

issue as follows

:

''So long * * * as aliens fail to obtain citizen-

ship by naturalization, they remain subject to

the plenary power of Congress to expel them un-

der the sovereign right to determine what non-

citizens shall be permitted to remain within our

borders." (at 419)

The court relied on four additional cases not cited

in the Harasvades case, and shortly thereafter relied

upon two more. There are thus fifteen cases relied

upon by the Supreme Court to sustain its contention

that aliens who are permanent residents may never-

theless be deported. The importance of this issue to

the instant case, since appellant admittedly came to

this country as a national and not an alien, warrants

a brief discussion of these fifteen cases. They are:

Fong Yue Ting v. United States (1893) 149 US 698,

13 SC 1016, 37 LE 905; Lent Moon Sing v. United

States (1895) 158 US 538, 15 SC 967, 39 LE 1082;

Li Sing v. United States (1901) 180 US 486, 21 SC

449, 45 LE 634; FoA: Yung Yo v. United States (1902)
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185 US 296, 22 SC 686, 46 LE 917 ; Yamataya v. Fisher

(The Japanese Immigrant Case) (1903) 189 US 86,

23 SC 611, 47 LE 721; United States v. Ju Toy (1905)

198 US 253, 25 SC 644, 49 LE 1040; Zakonaite v.

Wolf (1912) 226 US 272, 33 SC 31, 57 LE 218; Tiaco

V. Forbes (1913) 228 US 549, 33 SC 585, 57 LE 960;

Bugajewitz v. Adams (1913) 228 US 585, 33 SC 607,

57 LE 978; Nishimura Ekiu v. United States (1892)

142 US 651, 12 SC 336, 35 LE 1146; Ng Fung Ho v.

White (1922) 259 US 276, 42 SC 492, 66 LE 938;

United States v. Curtiss-Wright Export Corp. (1936)

299 US 304, 57 SC 216, 81 LE 255; United States ex

rel. Eichenlaub v. Shaughnessy (1950) 338 US 521,

70 SC 329, 94 LE 307; United States ex rel. Turner

V. WilliaTYis (1904) 194 US 279, 24 SC 719, 48 LE
979; and Mahler v. Eby (1924) 264 US 32, 44 SC
283, 68 LE 549.

The CurtisS'Wright case did not involve deportation.

It cited the Fong Yue Ting case for the proposition

that external sovereignty is not controllable by the

judiciary. The Eichenlaub case did not raise the issue,

as the alien did not challenge his deportability on that

constitutional ground. The Ekiu case is the fountain-

head of exclusion law. It was an entry case, and the

court relied upon Hilton v. Merritt (1884) 110 US
97, 3 SC 548, 28 LE 83, a case which involved the

importation of goods. The Lem Moon Sing, Ju Toy and

Tiaco cases also were entry cases (the latter involving

entry into the Philippine Islands). The Fok Yung Yo

case involved entry to travel through the United

States. The Fong Yue Ting and Li Sing cases in-

volved manner of proof of lawful entry. They rest on
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the simple proposition that if one entered illegally

he has never entered in the eyes of the law. The

Ng Fung Ho case involved the same problem except

that the alleged alien claimed United States citizen-

ship, and it was held that he was entitled to a judicial

hearing as to that issue. The Yamataya and Turner

cases involved arrest after illegal entry.

The remaining three cases are the only cases of the

fifteen that involved a lawful entry (with the excep-

tion of the Eichenlaub case, discussed above), and

which therefore could legitimately be held to involve

the power of Congress to expel aliens who were law-

ful and permanent residents of the United States.

The Zakonaite case involved a deportation action

based upon the ground that the alien was a prostitute

when she entered, and was found in a house of prosti-

tution within three years of her entry. The court cited

and relied upon United States v. Zucker (1896) 161

US 475, 16 SC 641, 40 LE 777, which involved the

validity of subsequent inspection of goods after they

had been allowed to enter the country. Reliance upon

such a case suggests that the "deportation" was not

the exercise of a condition subsequent to entry, but

rather a subsequent exercise of a condition precedent,

and was therefore, in effect, a delayed exclusion.

The Bugajewitz case also involved a charge that the

alien was a prostitute when she entered and that she

Was found in a house of prostitution within three

years after entry. There was no doubt as to the latter

fact, although she apparently denied that she was a

prostitute at the time of entry. The case may either be
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explained as a burden of proof problem, that is, being

in a house of prostitution within three years of entry

puts the burden on the alien to prove a lawful entry

(as failure to have a certificate of arrival did in the

Fong Yue Ting case) or it may be explained as a

summary deportation without judicial hearing, since

she was admittedly a prostitute when arrested. If the

former interpretation is placed upon the case, it means

that the case is also a condition precedent case ; if the

latter interpretation is adopted, then it is the first and

last case, prior to the Harasiades case, that upheld,

upon attack, an alien's deportation for a condition

subsequent to lawful entry.

The last case, Mahler v. Eby, involved a deportation

under a wartime law which provided that anyone con-

victed of espionage, and found to be an undesirable

resident, could be deported. The action was brought

after the requisite conviction and while the country

was at war; the Secretary of Labor, however, neg-

lected to find the alien was an undesirable resident,

and the deportation order was reversed. The case,

therefore, involved exercise of wartime powers, which

have been upheld as authorizing detention and reloca-

tion of citizens: Hirahayashi v. United States (1943)

320 US 81, 63 SC 1375, 87 LE 1774; Korematsu v.

United States (1944) 323 US 214, 65 SC 193, 89 LE
194. Further, the issue of power of deportation never

actually was reached as the government failed to es-

tablish one of the statutory conditions precedent to the

exercise of that power.

For a more detailed analysis of the above cases, see
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Boudin, 'The Settler Within Our Gates," 26 N.Y.U.

L.Q. 266-290, 451-474, 634-662.

It was not until the Harasiades case that the issue

of power was again raised.

This analysis is not for the purpose of contesting

the validity of the decision of that case before this

court, but for the purpose of demonstrating that the

reasoning of the Supreme Court there is not applic-

able to appellant. Appellant came to this country as of

right. He could not be excluded He owed allegiance to

the United States. He did not perpetuate dual loyalties;

the government is attempting to foist dual loyalties

upon him.

This basic distinction not only makes appellant non-

deportable, even if now an alien, under the constitu-

tion; it also makes clear that Congress, in any event,

has not authorized his deportation, as will be estab-

lished below, under sub-point four.

3. Appellant has never "entered" the United States with-

in the meaning of the appropriate immigration laws.

In the present action, appellant is being deported

as an ''alien who was at the time of entering the United

States, or has been at any time thereafter" a member

of a deportable class of aliens. The Internal Security

Act of 1950, like all preceding immigration acts, and

the subsequent Immigration & Naturalization Act of

1952, makes entry one of the preconditions of deporta-

tion.

As was pointed out above, deportations, or the power

to expel, depends upon the power to exclude ; the power



23

to exclude is an inherent right of external sovereignty,

and the power to expel is implied since the person being

expelled could have been excluded. To state the prin-

ciple another way, the power to deport or expel, after

lawful entry, is based upon a conditon subsequent to

that entry; that is, since a condition precedent to

entry could be imposed, a conditon subsequent can also

be imposed. It is therefore clear that the statutory con-

dition precedent to deportation that there be an "en-

try" is not a technical requirement, but is, in fact, the

very foundation upon which the whole power to expel

rests.

It is clear from the cases that the term "entry" has

a special meaning and does not mean every physical

entrance of a person into the United States.

It does not mean only physical presence within the

United States, as persons who enter illegally, although

physically within the United States, are deemed not

to have entered within the meaning of the immigra-

tion laws: United States v. Spar (CA 2, 1945) 149 F.

(2d) 881. Likewise, if an alien is taken off a ship:

Stomea v. Commissioner (CA 5, 1927) 18 F.(2d) 576;

Low King Yong v. Pan American Airway (DC Hawaii,

1947) 74 F. Supp. 657; In re Palogan (SD NY, 1889)

38 Fed. 580. This is true even if the alien is released

from detention: Stanisewski v. Watkins (SD NY,
1948) 80 F.Supp 132. Further, if an alien leaves the

country involuntarily, his return is not deemed an en-

try: Delgadillo v. Carmichael (1947) 332 US 388, 68

SC 10, 92 LE 17.

This court has held that a Filipino, who came to this

country prior to the effective date of the Independence
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Act of 1934, did not enter the United States, as only

aliens, and not nationals, make an entry : Del Guercio v,

Gabot (CA9, 1947) 161 F.(2d) 559. This court stated,

at 561:
"* * * if the circumstances * * * were such as

to justify the consideration of Gabot as an alien,

we would hold the crossing from Mexico to the

United States as an 'entry'."

Congress, in any event, has adopted this definition

of the term ''entry" in the Immigration and National-

ity Act of 1952, P.L. 414, C. 447; 82nd C, 2d Sess.; 66

Stat. 167, as follows:

"Section 101, (a) As used in this Act * * *

"(13) the term 'entry' means any coming of an

alien into the United States, from a foreign port

or place or from an outlying possession, whether

voluntarily or otherwise, except that an alien hav-

ing a lawful permanent residence in the United

States shall not be regarded as making an entry

into the United States * * * if the alien proves
* * * that his departure * * * was not intended or

reasonably to be expected by him or his presence

in a foreign port or place or in an outlying pos-

session was not voluntary * * *."

As is readily seen, this definition is nothing more

than a codification of the Gabot and Delgadillo cases.

The appellee attempted to distinguish those cases from

the instant case before the district court by arguing

that both cases involved deportations based upon acts

that had to occur within a specified time after entry,

whereas there is no time limit placed by Congress for

deporting aliens who are or were members of the Com-

munist Party (See also the decision of the Board of

Immigration Appeals: Exhibit A, Part 9, pp. 5-6).
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This argument fails to recognize that the entry is

not just a statutory precondition, but the essential,

constitutional precondition to deportation. It would

make no difference if Congress were to eliminate all

time limitations, for it could not constitutionally elim-

inate the very condition upon which the entire power

to deport rests, namely, the power to exclude.

To further illustrate the problem: suppose that a

woman, born in the United States, and who has lived

here all her life, had married a Canadian citizen prior

to 1923. She would be, under those circumstances, an

alien: see, 8 U.S.C., Section 717, 42 Stat. 1022, as

amended.

Even though an alien, could it possibly be contended

that she could, merely because of that fact, be deported?

Or, could Congress constitutionally provide for the de-

portation of undesirable American Indians who were

not citizens?

Appellant came to this country as a national. He
could not be excluded: Toyota v. United States (1925)

268 US 402, 45 SC 563, 69 LE 1016. He can not, there-

fore, be expelled.

4. Appellant has never been a member of the following

class of deportable aliens: "Aliens who are members
of * * * the Communist Party of the United States."

Assuming for the moment the sufficiency of the

evidence to support the finding that appellant was

"from about February, 1938, to about December, 1939,

a member of the Communist Party of the United

States," appellant respectfully urges that he has never

been a member of the class of deportable aliens : ''aliens
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who are members of or affiliated with the Communist

Party of the United States." For whatever the evi-

dence in this case, and whether or not appellant is

now an alien, there was never the concurrence of alien-

age and membership in the Communist Party which

is necessary, under the terms of the statute, to place

petitioner in a deportable class.

A brief discussion of the present laws relating to

deportation will demonstrate the conjunctive require-

ments of alienage and membership (in a given class

of deportable aliens). Section 4(a) of the Internal Se-

curity Act of 1950 (81st Congress, 2d Session; Public

Law 831, Chapter 1024, 64 Stat. 1006, 1008) provides:

"Any alien who was at the time of entering

the United States, or has been at any time there-

after * * * a member of any one of the classes of

aliens enumerated in Section 1(2) of this act:

[to wit] * * * aliens who are members of or affil-

iated with (i) the Communist Party of the United

States [shall be deported]." (Emphasis Added)

Congress there employed the same drafting tech-

nique which has been used repeatedly in the Immigra-

tion Laws since the Act of February 5, 1917, 39 Stat.

874. This technique is to set up certain classes of ex-

cludable aliens, e.g.

:

''aliens who are * * * anarchists or persons who
believe in or advocate the overthrow by force and

violence of the Government of the United States
* * *." Act of Feb. 5, 1917, 39 Stat. 875-6)

"aliens who believe in or advocate the overthrow

by force and violence the Government of the Unit-

ed States * * * aliens who are members of or af-

filiated with any organizations that entertain the

belief in, teach or advocate the overthrow by force
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or violence of the Government of the United States
* * *." (Act of October 16, 1918; 40 Stat. 1012)

"aliens who believe in * * *, " etc. (Act of June 5,

1920; 41 Stat. 1009)

and then incorporate these classes, by reference, into

the deportation sections of the acts.

In short. Congress made certain conditions precedent

to entry also conditions subsequent to entry.

In each of the foregoing classes of excludable aliens

it will be noted that alienage must be concurrent with

the basis for exclusion; that is, the alienage and the

ground for exclusion are conjunctive parts of the stat-

ute. This requirement necessarily follows because a

person has to be an alien to be excludable.

It might be suggested, however, that since this is

a construction based upon incorporation, it is possible

that Congress did not intend to make alienage a con-

junctive requirement with conditions subsequent, but

only with conditions precedent, to entry.

Whatever the possible former validity of such an

argument, subsequent legislation has removed any

basis for it, as the Immigration & Nationality Act of

1952, makes alienage and membership in the Commu-
nist Party express conjunctive requirements:

''Sec. 241. (a) Any alien in the United States
* * * shall * * * be deported who— * * *

"(6) is or at any time has been, after entry, a
member of the following classes of aliens: * * *

"(C) Aliens who are members of * * * the Com-
munist Party of the United States * * *.^' (P.L.

414, C. 477; 82d C, 2d Sess.; 66 Stat. 205)

In 1940 an amendment was passed to override the



28

decision of the Supreme Court in Kessler v. Strecker

(1939) 307 US 22, 59 SC 694, 83 LE 1082, which held

that aliens to be deportable must be deported while

they are actually members of the Communist Party.

The deportation section and the introductory sentence

to the exclusion section were amended, the latter read-

ing as follows

:

"That any alien who, at any time, shall be or

shall have been a member of any one of the fol-

lowing classes shall be excluded." (Act of June

28, 1940; 54 Stat. 673)

While the language of the 1940 Amendment refers

to present or past membership in the excludable class,

it is clear from the language used that alienage and

membership are still conjunctive requirements, i.e.,

that at the time of membership in the excludable class,

whether present or past, the person must be or must

have been an alien. This construction of the statute is

further clarified by the concurrent amendment of the

deportation section of the act, in which the following

language is used:

''Any alien who was at the time of entering the

United States, or has been at any time thereafter,

a member of any one of the classes of aliens enum-
erated in Section 1 [the exclusion section] * * *

shall * * * be * * * deported * * *." (Act of June
28, 1940, supra)

The District Court interpreted these provisions as

merely requiring that appellant now be an alien and

in the past have been a member of the Communist

Party (R. 35), ''recognizing that is possible there can

be a different interpretation" (R. 53) . The court based

its decision upon the applicability of United States ex



29

rel. Eichenlaub v. Shaughnessy (1950) 338 US 521,

70 SC 329, 94 LE 307. We therefore turn to the Eich-

neUiub case.

By way of preface, two subsidiary distinctions be-

tween appellant's case and the facts in the Eichenlaub

case should be called to the court's attention. First,

appellant did not come to this country by grace, as

an alien, but rather, he came here by right, as a na-

tional. Second, appellant does not claim immunity from

deportation because of a status obtained by fraud; he

claims immunity by reason of a status obtained by

birth.

The more crucial and decisive distinction, however,

is that in the Eichenlaub case the alien argued that

he was immune from deportation by virtue of an

implied conjunctive requirement of alienage and con-

viction (it is important to underscore the fact that

three justices of the Supreme Court felt that there was

such an implied requirement) , whereas appellant here-

in claims immunity from deportation by virtue of an

express conjunctive requirement of alienage and mem-
bership in the Communist Party.

The statute in the Eichenlaub case provides as fol-

lows:
u* * * aliens of the following classes * * * shall

* * * be deported * * * aliens who since August 1,

1914, have been or may hereafter be convicted

of any violation * * * of * * * [The Espionage Act
of 1917]."

(Quoted by the court at 527, emphasis added.)

The statute involved herein provides as follows:

"any alien who was at the time of entering the
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United States, or has been at any time thereafter

* * * a member of any one of the classes * * * [to

wit] aliens who are members of * * * the Commu-
nist Party of the United States [shall be deport-

ed]." (Emphasis added)

To point out the distinction more strikingly, if the

statute involved herein had been similar to the one

in the Eichenlaub case it would read somewhat as fol-

lows :

"aliens of the following classes * * * shall * * *

be deported * * * to wit: * * * aliens who since

January 1, 1938, have been or may hereafter be

members of the Communist Party."

This form of the statute provides only for present

alienage, plus past membership.

Conversely, if the Eichenlaub statute were similar

to the present statute, it would have read something

like this:

"any alien who was at the time of entering the

United States, or has been at any time thereafter

* * * a member of any one of the classes * * * to

wit: * * * aliens who are convicted of espionage
* * * shall be deported."

Such wording supplies the conjunctive requirement

that the Supreme Court could not find in the Eichen-

laub statute, that is, the use of the present tense "aliens

who are" expresses a conjunctive requirement that is

not expressed by the phrase "aliens who have been":

the alienage and the membership must be contempo-

raneous.

In the Eichenlaub case the court, in rejecting the

contention that there was an implied conjunctive re-

quirement, pointed out an additional distinction:
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"The logical time at which that status [i.e., nat-

uralized citizenship] would be important would be

the time of commission of the crimes, rather than

the purely fortuitous time of their convictions

of those crimes. Not even such a distinction finds

support in the statute." (at 531)

In the instant case, of course, the deportable act is

membership in the Communist Party, and not, for ex-

ample, conviction under the Smith Act. In other words,

the logical circumstances even for implying a conjunc-

tive requirement, adverted to by the court, are present

in the instant case.

In summary, at no time since 1917 have nationals,

as such, been deportable. Between 1918 and 1940,

alienage plus present membership in an excludable

class was required for deportation. Since 1940, alien-

age plus present membership or alienage plus past

membership (combined with past alienage), has been

required for deportation. This is established by the lan-

guage of the McCarran Act earlier quoted

:

"any alien who was at the time of entering the

United States, or has been at any time thereafter
* * * a member of any one of the classes of aliens

enumerated in Section 1(2) of this Act * * * [to

wit] aliens who are members of or affiliated with
* * * the Communist Party of the United States

[shall be deported]."

Since the District Court decided that the issue of

appellant's deportability was controlled by the Eichen-

lauh decision it expressly did not determine what his

status was at the time of the alleged membership in

the Communist Party (R. 48). We now turn to that

issue.
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Petitioner was not an alien in 1938 or in 1939; he

was a national of the United States. Any dispute as

to whether appellant has been an alien since July 4,

1946, as discussed above, is not relevant under the

present discussion, since he was in no event an alien

until the complete independence of the Philippine Is-

lands.

The Independence Act of 1934, 48 Stat. 462, provid-

ed that:

"For the purposes of the Immigration Act of

1917, the Immigration Act of 1924 * * * this sec-

tion, and all other laws of the United States relat-

ing to the immigration, exclusion, or expulsion of

aliens, citizens of the Philippine Islands who are

not citizens of the United States shall be consid-

ered as if they were aliens." (Section 8(a) 1)

'^The provisions of this section are in addition

to the provisions of the immigration laws now in

force, and shall be enforced as a part of such laws,

and all the penal or other provisions of such laws,

not inapplicable, shall apply to and be forced in

connection with the provisions of this section."

(Section 8(b))

The use of the words "as if" makes clear that Fili-

pinos were not in fact aliens. Even more important

for present purposes, however, is the language "for

the purposes of the Immigration Act of 1917 * * * this

section and all other laws * * * relating to the immi-

gration, exclusion, or expulsion" and "the provisions

* * * are in addition to the * * * immigration laws

now in force * * *" (Emphasis added).

The Independence Act of 1934 treats Filipinos as if

they were aliens for the purposes of specific acts and
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the general laws relating to immigration then in force

For all other purposes therefore, Filipinos were not

to be considered aliens. This conclusion follows estab-

lished principles of statutory construction regarding

incorporation of other laws into a particular statute,

and, the general reference, which would ordinarily

signify a prospective intent, is modified by the words

*'now in force."

''It is a general rule that when a statute adopts

a part or aU of another statute * * * by a specific

and descriptive reference thereto, that the adop-

tion takes the statute as it exists at that time, and

does not include subsequent additions or modifica-

tions of the adopted statute, where it is not ex-

pressly so declared. The subsequent amendment
or repeal of the adopted statute is not within the

terms of, and has no effect upon, the adopting

statute, where the latter statute is not also

amended or repealed expressly or by necessary

implication. This rule prevails in the case of the

adoption of a specific statute, distinguished from
the adoption of the law generally relating to a

particular subject. But when the adopting statute

makes no reference to any particular statute or

part of a statute by its title or otherwise, but

refers to the law generally which governs a par-

ticular subject, the reference in such case includes

not only the law in force at the date of the adopt-

ing act, but also all subsequent laws on the par-

ticular subject referred to, so far at least as they

are consistent with the adopting act." (50 Am.
Jur. 39)

Any possibility of prospective incorporation of im-

migration laws by Congress is specifically negatived
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by the language "the provisions * * * are in addition

to the * * * immigration laws now in force * * *."

The present action against appellant is founded

upon the Internal Security Act of 1950. This Act is

not ''the Immigration Laws now in force" {i.e., in ef-

fect in 1934). Under the terms of the 1950 Act, ap-

pellant is deportable only if (1) he is now an alien,

and (2) in 1938 and in 1939 he was both an alien and

a member of the Communist Party. But under the

terms of the laws in existence in 1938 and 1939 he

was a national except for the purposes of the laws in

existence in 1934. Therefore, with reference to the

1950 Act (solely for the purposes of discussion under

this point) appellant could be considered at most an

alien who is a member of the following class (as of

1938 and 1939) : "a national of the United States

who is a member of * * * the Communist Party of the

United States." However, membership in such a class

is not grounds for deportation.

If there could be any remaining doubt as to the

correctness of this construction of the statute it is

dissipated by the decision in Varietta v. Barber (N.D.

Cal., 1951) 98 F.Supp. 177, which held that the Philip-

pine Independence Act of 1934 was implicitly re-

pealed by the Treaty of Independence of 1946. It is

obvious that there could be no incorporation into a

1934 Act, which was implicitly repealed in 1946, of

any provision of another act passed in 1950.

Even if it should be determined that under the

Philippine Independence Act, appellant is to be con-

sidered "as if he were an alien," he is nevertheless

not deportable under the Internal Security Act. for he
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was not proceeded against while a member of the

Communist Party.

As has just been discussed, the Philippine Independ-

ence Act of 1934 provided that Filipinos could be con-

sidered '^as if they were aliens" only with respect to

the immigration laws in existence at the time of the

adoption of that Act. These laws as they apply to alien

members of the Communist Party, were interpreted

in Kessler v. Strecker, supra. In that case the Su-

preme Court held that the phrase ''aliens who are

members," was to be given a literal interpretation

and that since Kessler was not arrested or proceeded

against until some months after ceasing his member-

ship in the proscribed organization (there was an ad-

ministrative determination that the Communist Party

to which he was found to have belonged in the past

was an organization which advocated the overthrow

of the Government by force or violence), he was not

subject to deportation under the then existing immi-

gration laws, which were the precise laws in existence

in 1934.

By virtue of the Philippine Independence Act of

1934, and its incorporation provisions of Section 8,

this interpretation of the law is the only interpreta-

tion which could be applicable to appellant, for that

was the laws in force in 1934. Since the findings of

fact in this case are that he was a member of the Com-

munist Party from about February, 1938, to about

December, 1939, and since he was not arrested on the

present warrant until October 22, 1950, he is not sub-

ject to deportation.

Further, appellant has not been found to have been
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a member of any class of aliens deportable under laws

in effect at the time of the adoption of the Independ-

ence Act.

Again referring to Kessler v. Strecker, supra, as

was above noted, the laws in effect in 1934 related to

the deportation of aliens who are members of or af-

filiated with an organization, society, etc , which be-

lieves in or advocates, etc , the overthrow of the Gov-

ernment of the United States by force or violence,

etc. Membership in the Communist Party, as such,

was not proscribed under the then existing laws. In

the present case the finding of facts as approved and

adopted by the Assistant Commissioner, make no find-

ing that the organization to which appellant was found

to have belonged in 1938 and 1939, i.e., the Communist
Party, was an organization (particularly at that time)

which came within the class of organizations proscribed

under the laws in existence in 1934. Therefore, appel-

lant has not been found to have been a member of any

organization which would have resulted in his deporta-

tion under the existing laws of 1934.

Finally, since appellant could not constitutionally

have been deported when a national, he can likewise

not be constitutionally deported for acts committed

when a national. This conclusion follows from the pre-

vious discussion of the nature of the power to deport.

Whatever conditions might be imposed upon appel-

lant's conduct subsequent to the Treaty of Independ-

ence of 1946, there is no doubt that what he did prior

to that date was done free from any conditions upon

his right to remain in the United States. It follows,

therefore, that any attempt to make such past acts,
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deportable acts, would violate due process as well as

constitute an unconstitutional ex post facto law: see,

Harasiades v. Shaughnessy, supra.

POINT II: Appellant's Hearing Failed to Meet Constitu-

tional Standards of Due Process of Law, and Was in

Violation of Section 6 of the Administrative Pro-

cedure Act.

1. Appellant was not granted a reasonable opportunity

to obtain counsel to represent him during his de-

portation hearing.

Appellant was first arrested by the Service on a de-

portation warrant on August 1, 1949. The warrant

was dated June 28, 1949. He was released on $5,000

bond. In November of 1949 appellant was rearrested

on the same warrant in an effort to increase his bail.

By order of the district court he was released on the

same bail—$5,000.00: Ex parte Mangaoang (W.D.

Wash., 1949) 87 F.Supp. 932.

Although a hearing was scheduled on the warrant

dated June 28, 1949, and appellant appeared with

counsel, the proceeding was indefinitely continued by

the Immigration Service because of the decision of the

Supreme Court in Wong Yang Sung v. McGrath

(1950) 339 US 33, 70 SC 445, 94 LE 616. No further

hearing was scheduled under that warrant, and appel-

lant was thereafter rearrested and illegally detained

throughout the entire period of time that the deporta-

tion hearing itself was held: Mangaoang v. Boyd (CA

9, 1950) 186 F.(2d) 191; (R. 5, 6, 20).

Appellee Boyd admits that appellant's hearing was

held while he was unlawfully imprisoned and that hear-
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ings were held commencing November 9, 1950, No-

vember 16, 1950, December 18 and 19, 1950, and was

concluded on December 26, 1950 (R. 20, 21) but denies

that any hearings were held at which an opportunity

to be represented by counsel of choice was denied. The

record of the hearing, however, is to the contrary, as

we will show by reference to the original transcript

(Exhibit A, Parti).

Under the administrative Procedure Act it is a man-

date that in scheduling a hearing:

"* * * DUE REGARD SHALL BE HAD FOR
THE CONVENIENCE AND NECESSITY OF
THE PARTIES OR THEIR REPRESENTA-
TIVES." (Administrative Procedure Act, Sec. 6,

5 U.S.C. 1005)

The hearing officer completely ignored this provi-

sion during the hearing both with respect to the "con-

venience and necessity" of appellant, and with respect

to the "convenience and necessity" of the legal rep-

resentatives of appellant. In fact, the hearing officer

justified the speed with which a hearing was held after

the illegal detention, by a reference to the "* * * policy

of the Immigration and Naturalization Service to give

priority to deportation hearings where the respondent

is detained" (Exhibit A, Part 2, p. 7). This policy, it

is clear, is based upon the "necessity" of a person who

is imprisoned, who desires an immediate hearing in

order that he may be forthwith deported, or cleared

of the charges, and has no application where both the

appellant and his attorneys desire that in view of the

illegal imprisonment, which appellant's attorneys were

engaged in contesting, that the hearing should be post-
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poned to a time when appellant could be represented

by counsel of his choice.

Under these circumstances, appellant said

:

"* * * it seems to me that the Government should
also look into the time the attorneys can repre-

sent me, whether they are available or not."

The Immigration Service, through the examiner,

answered

:

''The matter of representation by counsel, Mr.

Mangaoang, is up to you * * *. This is a summary
proceeding. It is not like a trial, a criminal trial

of law. These matters should be determined speed-

ily and you are not allowed the same latitude as

you would in a court of law on a criminal charge."

(Exhibit A, Part 1, p. 71)

The hearing officer thus evaded the point made by ap-

pellant, and insisted that the duty was upon appellant

to have counsel present without regard to the ''con-

venience and necessity" of his attorneys.

Thus a matter which actually commenced on Au-

gust 1, 1949, when appellant was first arrested, dur-

ing which time he was represented by attorneys who
were willing to proceed at any time upon prior con-

sultation as to their "convenience and necessity," be-

came suddenly an urgent matter to appellee requiring

speedy determination, with no time for, and no prior

consultation as to "convenience and necessity" dur-

ing the time that appellant was illegally imprisoned,

and his attorneys were otherwise engaged in important

prior commitments requiring their attention. A rule

of policy designed to prevent prolonged, unnecessary

imprisonment of persons awaiting deporting proceed-
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ings, became a justification for an unfair proceeding.

An examination of the record in the light of the spe-

cific rule established by the Administrative Procedure

Act demonstrates this fact.

The record will show throughout that appellant was

at all times represented by counsel, and appellee con-

cedes this (R. 20). It is contended that such counsel

failed or refused to take advantage of the opportuni-

ties afforded them to cross-examine witnesses. The

only issue, then, is: Was appellant and his attorneys

who appeared, given a proper opportunity to defend

and was due regard given for their ''convenience and

necessity?"

As we have shown from the above quotation from

the record, even at the close of the hearing, the hear-

ing officer refused to concede that he had any duty to

appellant in this regard. Near the conclusion of the

argument over the propriety of the hearing on No-

vember 9, 1950, the hearing officer arbitrarily set the

hearing for a week later (Exhibit A, Part 1, p. 9).

This date was set over the objection of Mr. Hatten,

appellant's attorney, that fixing such a date did not

take into consideration the convenience of counsel in

the slightest, and he objected again to the failure to

give written notice to Roy Jackson, the attorney of

record for Mr. Mangaoang at that time, or to Irvin

Goodman, an attorney who appellant had indicated

was also willing to represent him (Exhibit A, Part

l,p. 9).

The hearing was again commenced on November 16

pursuant to the arbitrary date that had been set on



41

November 9, '1950. As the record shows, C. T. Hatten

had, in the meantime, attempted to arrange other

counsel for appellant, namely, Irvin Goodman of

Portland, Oregon. Mr. Goodman replied by letter an-

nouncing prior commitments, and asking a continu-

ance from the proposed date of the hearing (Exhibit

A, Part 1 [Govt. Exhibit 4]). Despite the mere one-

week notice the hearing officer denounced the com-

munication as a ''deliberate attempt to delay the hear-

ing in this case * * *" (Exhibit A, Part 1, p. 12). Mr.

Hatten objected to this statement, again stressing the

fact that appellant's attorneys in Seattle had sched-

uled court appointments looking to the release of peti-

tioner from the illegal custody of the Immigration

Service. After considerable colloquy Mr. Hatten again

atteTnpted to have a hearing date set taking into con-

sideration the convenience of counsel, as follows:

''By Mr. Hatten: It is respondent's position

that the case should be continued or postponed

until the habeas corpus petition is finally disposed

of— both petitions. If the government disregards

our contention that he is being deprived of due

process in the conducting of a hearing while he

is in custody, then the Service should communi-
cate with Irvin Goodman in arranging a time

with him.

By Hearing Officer: As I have pointed out

before, Mr. Hatten, Irvin Goodman is not rec-

ognized. We cannot recognize him under our reg-

ulations.

By Mr. Hatten : You can arrange a time with

me then and subject to my fixing with Mr. Good-

man a date prior to his getting formal appear-

ance on file." (Exhibit A, Part 1, p. 14)
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Later on in the same hearing the record shows the

following

:

*'By Mr. Hatten: * * *. There is no reason

why the Service can not arrange with present

attorneys that Mr. Mangaoang has, if the Service

intends to disregard our motions and with the

petitions that have been filed in court and pro-

ceed with this hearing, and an arrangement can

be made with the attorneys that are now of rec-

ord, and it isn't necessary to set a hearing and

have a court reporter present in order to ar-

range the hearings as is done in all the other cases

that I have had anything to do with. The date

should be arranged with counsel before it is set.

By Hearing Officer: Mr. Mangaoang had an

attorney of record at the time this case was set.

The attorney of record was Mr. Jackson. Then
Mr. Jackson stated that he wasn't going to rep-

resent Mr. Mangaoang, and no written notice

was given to the Immigration Service that he

wasn't going to represent Mr. Mangaoang.

By Mr. Hatten : If you have no formal with-

drawal from Mr. Jackson, then Mr. Jackson is

the attorney in this case now and hasn't with-

drawn as the examiner stated, and you can ar-

range with Mr. Jackson for the setting of this

hearing.

By Examining Officer: In other words, we
can proceed with the hearing now.

By Mr. Hatten: If you did, you certainly

wouldn't be arranging it with convenience of

counsel in mind. This hearing wasn't even ar-

ranged with my convenience in mind when I

came down a week ago." (Exhibit A, Part 1, pp.

15, 16)

The above took place on November 16, 1950. On
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November 21, 1950, Irvin Goodman entered a formal

notice of appearance as attorney ''or as associated

with Attorney C. T. Hatten and John Caughlan"

(Exhibit A, Part 1 [Gov. Exhibit 4(a)]). Shortly

thereafter the hearing officer arranged for the taking

of a deposition by calling Mr. Goodman on the phone,

and despite the fact that this constituted only 7 days'

notice the hearing was conducted on December 1,

1950, and ^ecember 6, 1950 (Exhibit A, Part 1 [Gov.

Exhibit 6 ] ) . As Govt. Exhibit 6 shows, by letter

dated December 8, 1950, Irvin Goodman was advised

that the continued hearing was set for December 18,

1950. There had been no "prior consultation with any

one of the four counsel then of record (Mr. Good-

man, Mr. Jackson, Mr. Hatten, and Mr. Caughlan)

!

The only notice was the letter to Mr. Goodman of

Portland giving 10-day notice that a hearing date had

been set.

Mr. Goodman had other commitments for that date,

and rightfully assumed Mr. Caughlan and Mr. Hatten

had been advised of the date and would appear. How-
ever, they mere not notified in any way of the hearing

and had other commitments as well (Exhibit A, Part

1, pp. 20, 21). Mr. Goodman filed a letter stating his

position, and requesting a continuance (Exhibit A,

Part 1 [Govt. Exhibit 7] ; Mr. Caughlan also appeared

and requested a continuance, and Mr. Hatten was un-

able to be present (Exhibit A, Part 1, pp. 18-20).

In summary it should be noted that the first date,

November 9, 1950, was set without even notification

to appellant, who was brought to the hearing in cus-

tody (Exhibit A, Part 1, p. 7). On the repeated insis-
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tence that appellant secure additional counsel on No-

vember 21, 1950, Attorney Irvin Goodman entered a

formal notice of appearance "as associated with At-

torneys C. T. Hatten and John Caughlan" (Exhibit

A, Part 1 [Govt. Exhibit 4(a)l) and thereafter on

7 day notice arranged for the taking of deposition

on December 1, 1950 and December 6, 1950 at which

appellant was represented by C. T. Hatten (Exhibit

A, Part 1 [Govt. Exliibit 11]). Immediately there-

after, that is, on December 8, 1950, Attorney Irvin

Goodman was notified, without considering his con-

venience or anyone else who was attorney of record,

that the final hearing would be held on December 18,

1950. The only thing that could be considered as giv-

ing "due regard * * * for the convenience and neces-

sity of the respondent and his representatives" was

the 10 day notice to one attorney out of 4 that the

hearing would be held on that day.

In considering the point here made appellant sub-

mits that the record does not bear out in the slightest

the statements made by the hearing officer in his deci-

sion, particularly under the heading "Preliminary

Matters" (Exhibit A, Part 2, pp. 7-11).

Such disregard of the convenience and necessity of

appellant's counsel is more than a mere statutory

violation, for the statutory requirement is of a nature

as to deny petitioner a fair hearing and due process

under the 5th Amendment to the United States Con-

stitution, and also, affects the substantial portion of

the testimony, as it is uncross-examined, and there-

fore, hearsay testimony. See Wong Yang Sung v. Mc-

Grath, supra.
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The merit of appellant's contentions was recently

recognized by the Board of Immigration Appeals:

In the Matter of Harry Carlyie, File No. A-5542165

—

Los Angeles (1600/22413). The Board ordered that

the order of deportation be set aside and the hearing re-

opened, stating:
u* * * In his brief and during oral argument,

counsel strongly contended that the Hearing Of-

ficer had erred in refusing to continue the hear-

ing on the date when witness Honig's testimony

was taken at which time counsel was unable to be

present since he was then in New York City be-

cause of the death of his father a few days prior

thereto.

''Upon reconsideration of this case, we are

inclined to agree with counsel that the Hearing

Officer committed reversible error when he re-

fused to grant a further continuance on May 8,

1951. Hence, we will accede to counsel's request

that the case be remanded to the Service for a

further hearing, and will order that the direct

testimony of witness Honig be taken de novo;

that the respondent's counsel be afforded an op-

portunity to make his objections and cross-exam-

ine the witness; and that the Government and

the respondent may present any further evidence

which they desire."

2. The hearing officer offered an opportunity to cross-

examine witnesses at a later time, after the direct ex-

amination had been transcribed, but thereafter denied

this right.

In partial recognition of the difficulties which con-

fronted appellant and his counsel, the hearing officer

stated on December 26, 1950, and on December 18,
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that an opportunity would be given to cross-examine

the witnesses at later dates. Thus on December 26,

1950, the hearing officer stated:

''I believe we have gone so far as to advise that

they would be given a transcript of such witness'

testimony if they couldn't be here, and would

want to cooperate." (Exhibit A, Part 1, p. 71)

At this point it should be noted that the transcripts

of the testimony of the witnesses called against appel-

lant were transcribed in the following dates: De-

cember 26, January 3, and January 4 (Exhibit A,

Part 1, pp. 31, 38, 44, and 65, respectively, with

no dates shown for the record pp. 54 and 73). Thus,

since a major part of the stenographers' notes were

not transcribed until after January 4, 1951, it is ap-

parent that it would have been necessary to conduct

cross-examination after that date.

In the order denying appellant's request for a re-

opening of the hearing to permit cross-examination,

however, the same hearing officer stated:
u* * * ^YiQ Hearing Officer did suggest to coun-

sel that they could be furnished with a copy of

the transcript of the testimony of witnesses and

be given an opportunity to cross-examine said

witnesses (Record, p. 23). However, it was con-

templated at that time that such cross-examina-

tion would be conducted during the time the wit-

nesses were available during the week of Decem-

ber 18, 1950." (Exhibit A, Part 4, p. 1)

Comparing these facts we note that the promise to

permit cross-examination quoted above was made on

December 26, 1950, and therefore could not have con-

templated the examination on the week of December
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18, 1950, and also, the transcript was not available

until on or after January 4, 1951. Thus it appears

conclusive that the denial of cross-examination was no

more in good faith, than the excuse that was given for

holding the hearing while petitioner was in custody,

when his representatives could not be present, namely,

that the service gives, as a matter of policy, ^'priority

to deportation hearings where the respondent is de-

tained" (Exhibit A, Part 2, p. 7).

Finally it should be remembered that in an adminis-

trative proceeding, particularly of the nature here in-

volved, where the rules of evidence are much more lax

than in court proceedings, it is doubly important that

every opportunity for cross-examination be afforded to

one whose rights are subject to administrative adjudi-

cation. See Southern Stevedoring Co. v. Voris (CA 4,

1951) 190 F.(2d) 275.

It is therefore submitted that appellant was denied

a fair hearing in violation of due process of law, and

in specific violation of section 6 of the Administrative

Procedure Act.

3. Appellant's hearing was conducted without an inde-

pendent hearing officer, in violation of due process.

Appellant's hearing violated due process since there

was not a proper separation of the functions of those

who did the investigating and prosecuting of his hear-

ing and the person who made the decision that he was

deportable. The due process clause of the Fifth

Amendment requires that before any alien may be de-

ported, there must be a hearing as to his deportability

:

Yamatoija v. Fisher (1903) 189 US 86, 23 SC 611,
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47 LE 721, and such hearing must be fair: Chin Yow
V. United States (1908) 208 US 8, 28 SC 201, 52

LE 369. In the past one of the basic contentions that

administrative hearings generally were unfair was

the fact that the same official acted in dual capacities,

on the one hand investigating and prosecuting the

hearings for his agency, and on the other hand, ren-

dering the initial decision based on the evidence that

colleagues, in the same office, collected and produced.

See the discussion of the history of this problem in

Wong Yang Sung v. McGrath (1950) 339 US 33, 70

SC 445, 94 LE 616. Congress legislated to eliminate,

in part, at least, this evil: 5 U.S.C.A. 1004(c), which

provides for separation of the basic functions per-

formed by agencies, before such agency action can be

valid. Subsequent to the passage of the Administrative

Procedure Act, the Immigration Service argued that

it did not have to comply with this statutory com-

mand, but the Supreme Court decided that it did:

Wong Yang Sung v. McGrath, supra.

Following this adverse decision, the Service ob-

tained specific exemption from the allegedly stringent

statutory requirements: Ch. 1052, Pub. L. 843, 81st

Cong., 2d Sess. ; 1 Cong. Serv. 1950, p. 1042. It is ap-

pellant's contention, however, that such a separation

of administrative functions, as far as the deportation

process is concerned, was compelled not only by stat-

ute, but by the Constitution as well.

In light of the tenuous and often semantic distinc-

tion between criminal and deportation proceedings, it

is submitted that the constitutional requirement of a

fair hearing in a deportation proceeding requires the
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minimum standards specified by Congress to apply to

administrative action generally, and further, that the

distinction and exemption made by Congress is an

unreasonable classification. These contentions were

expressly adverted to be the Supreme Court in the

Wong Yang Sung case, supra, at 50-51

:

"* * *. We would hardly attribute to Congress

a purpose to be less scrupulous about the fairness

of a hearing necessitated by the Constitution than
one granted by it as a matter of expediency.

"Indeed, to so construe the Immigration Act
might again bring it into constitutional jeopardy.

When the Constitution requires a hearing, it re-

quires a fair one, one before a trihuTial which
meets at least current standards of impartiality.

A deportation hearing involves issues basic to

human liberty and * * * perhaps to life itself.

It might be difficult to justify as measuring up
to constitutional standards of impartiality a
hearing tribunal for deportation proceedings the

like of which has been condemned by Congress as

unfair even where less vital matters of property

are at stake." (Emphasis supplied)

POINT III. The Internal Security Act of 1950 in So Far

as It Makes Past Membership in the Communist Party,

Per Se, a Deportable Act, Violates Due Process of

Law Guaranteed by the United States Constitution.

For the first time in American history persons are

faced with possible deportation, which is recognized as

at least as serious as criminal punishment, (see:

Bmdges v. Wixon (1945) 326 US 135, 65 SC 1443, 87

LE 2103; and Wong Yang Sung v. McGrath (1950)

339 US 33, 70 SC 445, 94 LE 616) solely because they
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allegedly belong to a political party; that is, they are

deportable under the Internal Security Act of 1950

solely because they are or were members of the Com-

munist Party, without any evidence that such or-

ganization does or did advocate the overthrow of the

Government by force and violence (which is the justi-

fication for the deportation). There is only a legisla-

tive finding or fiat, incorporated in the introduction

of the Internal Security Act (which is not evidence in

the judicial or administrative sense) that the Com-

munist Party presently advocates the violent over-

throw of the United States Government. There is, fur-

ther, no requirement that this purported motive be

known by the alien, or that he agree with it; nor is

there any finding that such motives existed in 1938.

In the instant case there is no evidence that the Com-

munist Party does or did so advocate, nor the slightest

attempt to prove that appellant personally advocates

or advocated such doctrines. Appellant, it is contended,

may be deported, solely because he was, over ten years

ago, purportedly a member of the Communist Party

of the United States.

It is submitted that that portion of the deportation

statute involved herein clearly violates due process of

law in that it makes petitioner deportable by imput-

ing to him, merely by association, a motive, which is

itself unproven.

In Schneiderman v. United States (1943) 320 US
118, 63 SC 1333, 87 LE 1796, the Immigration Serv-

ice attempted to denaturalize the defendant because

his oath of allegiance, taken years before, was pur-

portedly false. Proof of the falsity of such oath was
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attempted by imputing to defendant the alleged mo-

tives of the Communist Party, to which defendant had

belonged at the time of the oath. Justice Murphy,

speaking for the majority of the Supreme Court,

stated, at 136:

u* * * yj^(jgj. Q^j. traditions beliefs are personal

and not a matter of mere association, and that

men in adhering to a political party or other or-

ganization notoriously do not subscribe unquali-

fiedly to all of its platforms or asserted princi-

ples." (Emphasis supplied)

He concluded as follows, at 158-159

:

''We hold only that where two interpretations

of an organization's program are possible * * *

a court * * * is not justified in canceling a certi-

ficate of citizenship by imputing the reprehensible

interpretation to a member of the organization in

the absence of overt acts that such was his inter-

pretation."

In other words, there must be proof of the motives

of the organization, and, if there is any doubt, then

there must be independent proof of the personal mo-

tives of the individual. The meaning of the Schneider-

man decision was clarified by Justice Murphy in his

concurring opinion in Bridges v. Wixon, supra, where

he stated at 159-160:

"Nor has it [the Constitution! remained aloof

while this individual is being deported * * * on

a finding that, regardless of his personal beliefs,

he was a member and affiliate of an organization

advocating the forceful overthrow of the Govern-

ment."

Justice Murphy further stated, at 163

:
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"The doctrine of personal guilt is one of the

most fundamental principles of our jurisprud-

ence. It partakes of the very essence of the con-

cept of freedom and due process. * * *

"Yet the deportation statute on its face and in

its present application * * * condemns an alien

to exile for beliefs and teachings to which he

may not personally subscribe and of which he

may not even be aware. That fact alone is enough

to invalidate the legislation." [Citing cases]

It seems clear therefore, that without any evidence

(to say nothing of substantial evidence) that the Com-

munist Party did advocate the violent overthrow of

the Government in 1938 and 1939, that appellant

knew of such advocacy, if it existed, or that he per-

sonally agreed with such advocacy, the present de-

portation proceedings must be declared a nullity.

CONCLUSION

For the above and foregoing reasons it is therefore

respectfully submitted that the deportation order

herein should be set aside and appellant released from

all further custody of appellee.

Respectfully submitted,

John Caughlan
Siegfried Hesse

C. T. Hatten

Attorneys for Appellant.
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